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UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

FOURTH DIVISION 

United States of America, 

Plaintiff, 

and 

State of Minnesota, by its 
Attorney General Warren Spannaus, 
its Department of Health, and its 
Pollution Control Agency, 

Plaintiff-Intervenor, 

vs. 

Reilly Tar & Chemical Corp.; 
Housing and Redevelopment Authority 
of St. Louis Park; Oak Park Village 
Associates; Rustic Oaks Condominium, 
Inc., and Philips Investment Co., 

Defendants, 

and 

City of St. Louis Park, 

Plaintiff-Intervenor, 

vs. 

Reilly Tar & Chemical Corporation, 

Defendant, 

and 

City of Hopkins, 

Plaintiff-Intervenor, 

vs. 

Reilly Tar & Chemical Corporation, 

Defendant. 

File No. 4-80-469 

SUPPLEMENTAL NOTICE OF 
MOTION TO DISMISS AMEND
ED COMPLAINT OF UNITED 
STATES OF AMERICA 

'v TT \ . 



TO; United States of America, plaintiff above-named, and to 
John M. Lee, Francis X. Hermann, and Carol E. Dinkins, 
United States Attorneys, 234 United States Courthouse, 
Minneapolis, Minnesota 55401; State of Minnesota,plain-
tiff-intervenor above-named, and to Stephen Shakman, 
Special Assistant Attorney General for the State of 
Minnesota, 1935 W. County Road B2, Roseville, Minnesota 
55113; City of St. Louis Park, plaintiff-intervenor above-
named, and to Wayne G. Popham and Allen Hinderaker, 
Popham, Haik, Schnobrich, Kaufman & Doty, Ltd., 4344 IDS 
Center, Minneapolis, Minnesota 55402; City of Hopkins, 
plaintiff-intervenor above-named, and to Joseph C. Vesely, 
203 Northwestern Bank Building, Hopkins, Minnesota 55343 

PLEASE TAKE NOTICE that at 2:00 o'clock p.m. on 

December 2, 1981, or as soon thereafter as covinsel can be heard, 

at Courtroom 4 of the United States Courthouse, Minneapolis, 

Minnesota, the defendant Reilly Tar & Chemical Corporation will 

move the Court as follows: 

1. To dismiss the action above-entitled because the 

Amended Complaint fails to state a claim upon which relief 

can be granted. 

2. To dismiss the action above-entitled insofar as 

it is based on 42 U.S.C. § 6973 and federal common law on the 

ground that the Court lacks jurisdiction because the action 

is not authorized under 42 U.S.C. § 6973 and does not arise 

under federal common law. Therefore, neither 42 U.S.C. § 6973 

nor 28 U.S.C. §§ 1331 or 1345 confer jurisdiction upon this 

Court. 

3. To dismiss paragraphs 3 through 8 and 10 of the 

Prayers for Relief stated in the Amended Complaint on the 

groxmd that the relief sought therein is not authorized by 

42 U.S.C. § 6973 under which this action has in part been 

brought. 

Said motion is based upon all the files, records and 

pleadings attached hereto and made a part hereof, including 

the following: 
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1. statement of Points and Authorities in Support 

of Defendant Reilly Tar & Chemical Corporation's Motion to 

Dismiss the Complaint of Plaintiff United States of America. 

2. Supplemental Statement of Points and Authorities 

in Support of Defendant Reilly Tar & Chemical Corporation's 

Motion to Dismiss the Amended Complaint of Plaintiff United 

States of America. 

3. Reply Memorandum of Reilly Tar & Chemical 

Corporation in Response to the Memoranda in Opposition of 

Plaintiff United States of America and Intervener State of 

Minnesota. 

4. Supplemental Statement of Points and Authorities 

in Support of Defendant Reilly Tar .& Chemical Corporation's 

Motion to Dismiss the Complaints of the Interveners. 

5. Affidavit of Carl F. Lesher. 

6. Appendix A attached to this Motion. 

Dated: 

DORSEY, WINDHORST, HANNAFORD, 
WHITNEY & HALLADAY 

3y 
Edward J. Schwartzbauer 
William J. Keppel 
Michael J. Wahoske 

2200 First Bank Place East 
Minneapolis, Minnesota 55402 
Telephone: (612) 340-2600 

Attorneys for Reilly Tar & 
Chemical Corporation 
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APPENDIX A 



ComiC8/TV-nadlo 

^ IVlinneapolis Trib jie 
Wednooday 
Auuuel 19/1001 
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Officials close sixth city well in St. Louis 
By JqlleKrnroer 
Stnfr V/rltcr 

The sixth ci( SI. Loiils Pork's M inu-
nlclpol wells has been closed be-
corue of groundwater conlomlnnllon, 
nllhnugh II mny be reopened If fur-, 
Iher lestlng deems the water safe 

Since 1078, five wells In SL Louts 
Park and one in Hopkins have been 
closed because of contamination 
linked with the old Republic Creo-

. sole Co. plant. Rellly Tor and aieml-
col Corp., which now owns the com

pany, Is charged wllh dumping hoz-
ordous wiLslcs on the site and ollcg-
edly polluting the wells. 

Slate officials believe that the most • 
recent- Indlcollon of ccninmlnatlon 
nl.<M> Is tied to the ptiint, which Is 
located one-hnlf west of the well site. 

Municipal well No. 5 was shut down 
,lote Monday after n quarterly water 

. quality test showed polynuclcar aro-
ibatic liydrocarbuiis (PAlIs) present 
In high coiicentrotloas. PMIs ore 
large chemical molecules, which chn 

be carcinogenic, usually' found 
around tar and asphalt. Mike Con-
very, n hydrologlst for the Minnesota 
Department of Health, sotd that al
though the PAIls found tn the well 
ore at a strong level, ttiey ,nre "not 
carglnogenic. 

James Drlmeyer, city mnnnger,' 
questions the validity of the recent 
tests that led 16 the well iihutdown. "I , 
don't think tiie numbers were accti-' 
rate the first time out. I expect dif
ferent' numbers, lower ones," Drl
meyer .snid. lie said Ihot he had "no 

Idea" If they (the new figures) would 
be low enough to reopen the well. 

The Deportment of Health Is running 
further tests from Welt No. 5 to ver
ify the data. Convery sold the figures 
were "rather high for Ihose types of 
compounds, hut not litgher than con
ceivable." . 

"If we hove big discrepancies (after 
' irie tests) we'll talk about It. We don't 

want, to got Into o fight of our labs 
are right; your labs ore wrong," Con-
very snId. 

The recent testing .'also showed 
traces of PAH compounds sllll pres
ent In thrcp of the closed St. Louis 
Park wells. According to the tc-sls, 
two of the wetts are now free of (he 

, contamliinnts. ' 

The city tins no pinns lo reopen tliase 
.wells, but will conllquc lo slady wa
ter trentninnt methods that extract 
PAH compounds from w.iler. Con-
very said the wells would be opened 
for only two rcosoas: fire or n severe 

Well continued on, page CH 
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Cvptrrighl t(tl. MiniMtoM Suburban Naotpapara, Inc.(USPS SlS-irO) 

Wednesday, Sept. 16,1981 Second Claee Foiitge Peld 
Al MInneepont, Minn. 26 Pages 35 CENTS 

summer wafer short 
Seventh 

n.vTKnnv IHANT 
SI Liiiiis I'jii k nffk i.il.s h;i\v dc-

vrliipcd :i new wiilcr proKnun dc-
si(,'n(-d Id .'iviTt ii poicnlial ualer 
slioiliiKi* lulluuini; the sliiitiluwii of 
a scvi iith (-niitaiDiiiati'd cily wdl. 

Till- lu-.v prncraiii i-all.« fur diill-
iiij: a new mil. iiittT-coiiiM'cliuii.s to 
ivcoivc watfr liuin oilier eilies and 

inuiiediaU' iinpasitlon of a sprink> 
iiiK ban. The niea.snrcsare Intended 
to liead-off a tlircalcned water 
sliortnge diiring the peak summer 
demand inuntlis. 

"We slionid lie alriglil for now," 
said eily manager Jim Itrimeyer, 
because the eily is approaching a 
period of les.sening water ifeinand. 

r* ' rtl 

ClfY OFFICIALS met the televition cofnero to explain the latest 
dovclopmeni* in th« city's v/alor stigci. Dick Koppy, Jiroctor of 
public works; Phyllis McOuoid, mayor; and Jim Drimeyer, city 
inonager, told the media, Friday, the silualion vrasn't as bud as 
originally tirought, but eruplKiiited a total sprinkling ban would 
remain in eflect. 

We lioiHJ that by taking quick action 
we can avoid shortage next sum
mer." 

City officials closed down Well 14. 
SeiJt. 1. when August test results 
reve.iled a high concentration of 
P 01 y n u c I c a r Aromatic 
Mydrdcarbon (PAIt) com|)oiinds. 
The same compounds have forced 
the closure of six other city wcUs. 

A rctesl of the results have shown 
the (Igiircs to be wrung and the most 
recent reclicck has shown only neg-
ligible antounis of coiitaminatioii. 

The closure of Well 14. combined 
with llic August closing of ^Vell 5. 
has droppetl the city's supply ca
pacity by about 2t» per cent, accord
ing to Drimeyer. 

A graph prepared by the city staff 
sJrows only one heavy demand 
month during the winter, but the 
summer mnnths of May-August 
are cx|iectcd to severely lest Uic 
city's water cap.nclly. 

The eily plaiLs to avert a shorlage 
by drilling a new well into llic 
Hinckley Aquifer at a cost of 
$3U0.UC0. 

The Hinckley Aquifer is several 
linndred feet beneath Die coii-
taminnled Prairie du Chien-.lurdan 

Atjuifcr and city lc.sts h;iv(? never woulil lake six lo cighl months to 
shown coiitaminalion at the construct with operation cuinmenc-
IIincklcy level. ing in March, 

lirimcyer estimated the well The second phase of the pi ograiit 

calls for a hook-up to the PlyniouUi 
water system to supply the Sliclard 

Water to paga 5 

Water from page I 

Park region of the city. 
The cost of the Plymouth conm'c-

Iton would be $40.tXK) with lluec 
months necdtxl for con.slniclion. A 
meter would be installed with St. 

Louis Park paying for the water • 
usage. ! 

Drimeyer said Plymouth officers 
have Ijcen contacted and arc recep
tive to the connection. 

Drimeyer said Plymouth officials 
have iKHin contacted and are recep
tive to the connection. 

The Ihird aspect of the program 
Is the total sprinkling bun. Im-
plcincntcil because (he I960 odd-
even ban wasn't elfectlvc in con
serving water. 

The three part plan was ap
proved at the Sept. 6 city council 
niecllng. 

The city is. also exploring waler 
connections with Minneapolis nnd 
Minnelunka as precautionary 
measures. 

At a Friday press conference, 
Mayor Phyllis McQuaid em
phasized the city's concern was 
with the quantity of water, not Itie 
quality. 

"The city's drinking water is sale 
lo drink," she explained: "thafs the 
reason for shutting down the wells. 
We want to get the contaminated 
water out of the system." 

Drimeyer said two other prc-
vio'isiy contaminated wells have 
show n no pollutanLs in recent tests 
and there is a possibility of reopen
ing tlicm.: 

He said the city is discussing the 
well rcopcnings with the Minnesota 
Department of licnlth (MDIl; tu 
rcJievc the passible .sburtagc. 

According to MDH spokesman, it 
is the department's policy lo keep 
wells closed following a shutdown. 

Drimeyer said all three closed 
well could be pressed into service 
during an emergency. 




